#62(L) 12/9/65
Memorandum 65+79

Subject: Study No. 62(L} - Vehicle Code Section 17150 and related statutes

Accompenying this memorandum are two copies of a tentative reccumenda=
tion (on gold paper) relating to ownership liability under the Vehicle Code.
Two copies are provided so that you mey mark suggested textual changes on
one and return it to the staff at the December meeting.

The tentative reccmmendation has been revised to reflect the decisions
made at the November meeting. The folloving matters should be particwlarly

noted:

Recomeendation generg;;g

We have substantially revised the recommendation and the ccmments inm
order to take much of the policy discussion out of the comments, As revised,
most of the policy discusslon appears in the regommendation portion and the
comments are utilized to explain what the section mesns and how it changes
the law.

Pages 1-6 of the recommendation, discussing the study's background
and the problem of viearious liebility, are either new or substentially
revised. Minor textual revisions have been made in response to Commissioners!
suggestions on pages 6-8,

Feges 9-10 of the recommendation and the proposed smendment to Seetion
17158 have been included for the purpose of presenting the policy question
whether Section 17158 should be amended as suggested, The werits of the

proposed amendment are discussed below in the appropriate order,
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Section 17150

The section was approved at the lest meeting, The Commission asked
us to revise the ¢coment to support the vicarious lisbility provisicns as
a matter of policy. The domment has been substantially revised; but the
policy discussion is contained in the recommendation, not the comment.,

The risk created by the revised secticn appears to be insurable under
the cases. Section 17707 and Section 17708 meke the signatories to a
mincrts drivers license application and his parents vieariously liabdle for
the damages caused by the operation of a vehiele by the minor, whether the

demages result from negligence or wilful misconduct. In Arenson v, Nationsl

Auto. & Cas, Ins, Co., 45 Cel.2d 81 (1955), it was held that a personal

liability policy could (end did) cover vicarious liability for mn intentional
tort for vwhich Insurance Code Section 533 would have prohibited insurance
coverage had the insured himself ccmmitted the tort. The case involved the
ligbility of a parent under Fducation Code Section 10606 for the damage
caused by a fire wilfully sterted by his child. Insursnce Code Sectien 533
was held not to prohibit insurance even though the ehild was an additional

insured. In Fazzino v, Insur. Co, of North Ameries, 152 Cal, App.2d 30h,

313 P.2d 178 (1957), it was held thet a parent's liability under Sectioms
L7707 and 17708 was covered by a standard liability policy even though the
minor was operating a vehicle other than that owned and insured by the
rarent. Although the minor's teort was not wilful, the language of the
policy (in the 1ight of Arenscn) was clearly brosd enough to cover vieeriocus
liability for such torts:

The coverage . . . is "To pay on behalf of the Insured all sums which

the Insured shall become legelly obligated to pay es damages , 4 » .

arising out of the ownership, maintenance or use of the automobile."
. o+ [152 Carl. Appcad B.t 30?!]
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An extended coverage provision Iade the same coverage applicable "with
respect to any other automobile."

In Hartwick, Reeding Liability Policies, 13 EAST, L, J, 175 {1961),

it is pointed out that such broad coverage is usual in standard liadility
policies,
Accordingly, we conclude that the liability provided is both insurable

and now covered by most liability policies.

Seetion 17150,5

At the last meeting we asked the Commission to eonsider repealing the
section as unnecessary in the light of the new registration provisions in
the Vehicle Code by which title is fixed, not merely evidenced, The Commission
asked us to consider revising the section to make 1t applicable to cars
reglstered under the previous law, It seems to us that no amendment is
necessary o accomplish this purpose, Because Sectioms 4150.5 and 5600,5
fix the title of all cars registered under thelr provisions, Sectlén L7150.5
can apply only to cars registered under the pricr law; for it is only as to
those cars “hat presumptions can be resorted to in order to determine title,

Accordingly, we have concluded that amendment of the section is unneeded.
The gection could possibly be amended to make it clear from the face of the
statute that it applies enly to cars that are not registered under Sections
$150.5 and 5600.5. The section could also be given & time limit so that after
e reasonable period of time owners of vehicles would have an incentive to
bring them within the new registration act. The section could also be
repealed outright to provide vehicle :owners with such an incentive upon the

effective date of the repealer.

Section 17151 was previously aspproved,




Seetion 17152

Pursuant to a suggestion made at the last meeting, we have revised
the section to substitute a requirement of perscmal jurisdiction for a
requirement of perscnal service within the state., The comment has been

revised to reflect the change.

Sections 17153-1T156 were previously approved.

Section 17158

We have included a suggested amendment to this sectlon for the Coammissicon
to consider. We think the amendment is worth considering for the following
reasons:

Section 17158 is basically designed to provide immunity from liebility
to a guest that arises from negligence, Guest cases usually involve an
owner who is driving; and in such ceses the owner is immune from lisbility
in the case of simple negligence. But if the negligence of the owmer results
in an injury while the owner is not driving, he is fully liable--without any
limitation of damsges under Seetion 1715L. Thus, if an owmer negligently
drives his car with faulty equipment as a result of which a guest is injured,
there is no liability. But if the owmer lets hie brother drive the car with
faulty equipment, the owrer is liable to a guest for his pegligence in letting
the car go out with feulty equipment, This distinction seems to make little
sense, anc the only justification for it that we can find is the langumge
of the section itself.

It seems likely that this direct liability of an owner for negligence
may have developed as a way of getting around the owner's immunity from

liability under Section 17130 for the wilful misconduct of the-driféris® €T
e



An escape from that immunity was particularly desirable since it seems
likely that the driver's insurance carrier could not be held for the

"wilful act” of the insured. INSUR. C. § 533. BPut since absclute liability
for the misconduct of the driver, whether wilful or negligent, is being
imposed under Section 17150, there seems to be no reason to continue the
anomalous distinction that has developed under Section 17150.

Moreover, we think i1t is desirable for Section 17150 %o describe
completely the owner's lisblity for the damage caused while the car is being
used by someone else with his permission., It doesn't mske a great deal of
sense to provide complete immunity from negligence liability to a guest if
the owner is driving, to limit his liability (in amount} when third persons
are injured by the misconduct of the operator, and to provide unlimited
negligence liability to a guest if the owmer was not driving. The sppellate
cages that have arisen involving this direct liebility have all involwved
misconduct~--either negligent or wilful--of the operator. They have all
involved puests. We have yet to see the theory applied in favor of a third
party. Hence, in these cases, if a third person had been injured, it is
likely that the owner's lliability would be limited by Seciion 17151; but his
liebility to a guest is unlimited.

From a practical point of view, teco, we think it is dezirable to limit
ligbility in accordance with established legislative policies vhere reason
indicates that those policles apply when ve are at the same time broadening
liability in other areas. Repeal of imputed contributory nezligence will
regult in a net increase in liability; for a complete defense has been re-
placed with a liability that will probably be eovered by insurance. Broadening
vicarious liability to include liability for wilful misconduct will also
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result in a net increase in liability. Ue have some doubt, therefore, that

the Legislature would look with appoval upon a bill so substantially increasing

liability if the ©ill contained nothing limiting liability in another area.
The bill may never get passed; but we think that the proposed amendment to

Section 17158 increases its chances.

Sections 17159 and 17707-17708 were previocusly approved.

Secticns 17709-17710

These sections have been revised to avoid the use of the word "imputed."

Cocde of Civil Procedure Sections 900-G0T

These sections and the comments are essentially the same as those
contained in the tentative reccmmendation relating to personal injury damsges
as separate or community property. Section 901 and its comment differ somew
what because of the different subject matter of this recommendation., Minor
textual changes appear in the comment to Section 906 because of the differing
subject metter.

When these bills are presented to the Legislature, we will integrate
these two proposals into a single chapter that can .accermodate the provisions

of both proposals.
SEC. 17 was previously approved.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary



#62 12/8/65

TENTATIVE RECOMMENDATION
of the
CALTFORNIA LAW REVISYONl COMMISSION
relating to
VEHICLE CODE SECTION 17150 AND RELATED SECTIONS

BACKGROUID

In 1957, the Legislature directed the Law Revisien Commission te
undertake a study to determine whether damages awarded to a married persen
for personal injuries should be seperate or community property. The study
ipvolved more than a determination of the nature of the properiy interests
in demages recovered by a married person; it also involved a determination
of the extent to whieh the contributory negligence of cne spouse should be
imputed to the other, for the doctrine of impuied contributory negligence
between spouses has been determined in the past by the nature of the
property interests in the award.

During the course of the study, the Commission became aware that any
recommendetion it might make concerning imputed contributory negligence
between spouses would not solve the problems that existed, for many if not
most actions for dameges in which the contributory negligence of a spouse
is a factor arlse out of vehicle accidents. Because contributory negligence
is imputed to wvehicle owners under Vehicle Code Section 17150, the
Comission sought and was granted suthority in 1962 to study the extent
to which an operator's contributory negligence should be imputed to the

vehicle owner under that section.




The Commission's study of imputed negligence under Vehicle Code Section
17150 revealed other sections involving the same problem. Moreover, the study
revealed important defects in these and other sections invelving related
problemsj for consideration of the policies underlying imputed contributory
negligence necessarily involved consideration of the extent to which a
vehicle owner should be responsible for demages resulting from the operation
of the vehicle by another. The 1965 Legislature, therefore, extended
the Commission's authority to consider all relevant aspects of Vehicle
Code Section 17150 and related sections.

The Commission's study of these provisions of the Vahicle Code has
focussed on three main guestions: Should the vicarious liability of an
ovner under Vehicle Code Section 17150 (and similar sections) be limited
ta lisbility for negligence, or should 1t be equivalent to the vicarious
liability imposed by Sections 17707 and 17708 (upon parents and signatories
of minors® drivers license applications) and include vicarious liability for
wilful migconduct? Should the contributory negligence of a vehicle operator
bar an action by a person who is by statute vicariously liable for the
negligence of the driver? Should the statutory immunity of en owner from
liability for negligence to a guest depend on whether the owner?s negligence

resulted in an injury while the owner was driving?

RECOMMENDATIONS

Vicarious liabilitg

Vehicle Code Section 17150 now provides that a welicle owner is liable
for the damages caunsed by the 'negligence"” of a person operating his vehicle
with his permission. Vehicle bailees and estate representatives are

subjected to similar liability by Sections 17154 and 17159. Seetion 17150
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(that is, the statute that is now codified as Section 17150) was enacted
"to place upon the owner of a motor vehicle liability for injuries in its
cperation by another with his permission, express or implied, and thus

hold the owner answerable for his failure to place the instrumentality in

proper hands." Weber v, Pinyan, 9 Cal.2d 226, 229, 70 P.2d 183 (1937).

But the section's timitation of the owner's vicarious lisbility to
cases involving "negligence" and courts' narrow construction of the term
"negligence" have made the section inapplicable in cases where the reason
that gave rise to its enactment is of greatest force. Under existing law,
the section is inapplicable when the owner entrusts his vehicle to the
most irresponsible driver--the one who engages in wilful misconduct or who

drives while Intoxicated. Weber v. Pinyan, 9 Cal.2d 226, 70 P.2d 183 {1937)

(intoxication and wilful misconduct in attempting to embrace passenger);

Jones v. Ayers, 212 Cal. App.2d 6h6, 28 Cal. Rptr. 223 (1962){wilful

misconduct in disregarding boulevard stop sign and entering intersection

at high speed):; Stober v, Halsey, 88 Cal. App.2d 660, 199 P.2d 318 (1g48)

{intoxication and wilful misconduct in driving at high speed and removing
hands from steering wheel). In rare cases, a person injured as a result of
wilful misconduct or intoxiecation can recover from the owmer on the theory
that the owner negligently entrusted the operator with the wvehicle,

Benton v. Sloss, 38 Cal.2d 399, 240 P.2d 575 (1952). But in the absence

of such proof, the owner is immune from liability for injuries caused by
the wilful misconduct or intoxication of the operator.

Thus, an owner may be held liable under Section 17150 for the simple
negligence of an operator because of "his failure to place the instrumentality

in proper hands"; but, incongruously, he is irmune from liability for the
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wilful misconduct or intoxication of an operator despite "his failure to
place the instrumentality in proper hands.” The more irresponsible the
operator, the more difficult it is to impose liability on the person who
provided the operator with the vehicle,

The courts have reached the results indicated above by construing the

word "negligence"” narrowly to exclude "wilful misconduet." Weber v, Pinyan,

9 Cal.2d 226, 70 P.2d 183 {1937). The term "wilful misconduct" doces not
appear in Seetion 17150. The term is used in Section 17158 to describe the
kind of conduct for which an operstor is liable to his guest. Hevertheless,
the courts have held that the terms are mutually exclusive and that an owner
cannot be held liable under Section 17150 for an operator's conduct that

constitutes "wilful misconduct" under Section 1715B. Benton v. Sloss,

38 Cal.2d 399, 240 P.2d4 575; Weber v. Pinyan, 9 Cal.2d 226, 70 P.2d 183 (1937);

Jones v. Ayers, 212 Cal, App.2d 646, 28 Cal. Rptr. 223 {1963); Stober v,

Halsey, 88 Cal. App.2d 660, 199 P.2d 318 (1948).
To treat the terms as mutually exclusive disregards the diverse purposers
underlying the two sections. Section L7158 is designed to prevent collusive

or fravdulent suits. Emery v. Imery, 45 Cal.2d 421, 289 P.2d 218 (1955);

Ahlgren v. Ahlgren, 185 Cal. App.2d 216, 8 Cal. Rptr. 218 (1960). Section

17150 is designed to protect third persons against the improper use of

automobiles by financially irresponsible persons. Weber v. Pinyan, 9 Cal.2d

226, 70 P.2d 183 (1937). To shield himself from liability, the owner must
either make sure that his driver is financielly responsible or obtain
insurance against his own potential liability. The exclusion of "wilful
misconduct" from Section 17150 tends to defeat the purpose for which the
section was enacted; for the innocent third person in a "wilful misconduct"

case cannot look to the owner for relief, and it seems likely that operator's
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conduct cannot be covered by insurance because of the restrictions of
Ingurance Code Section 533. Thus, third persons are provided by Section
17150 with the least protection against loss in the very cases where the
need for such protection is grestest,

Recent cases interpreting "wilful misconduct" under Section 17158 will
accentuate the problem if there continues to be an immunity from lisbility
under Section 17150 for such conduct. Recent interpretations of the temm
"wilful misconduct” as used in the guest statute reveal that it includes
conduct virtually indistinguishable from negligence, For example, in

Reuther v. Viall, 62 Cal.2d 470, 42 Cal. Rptr. 456, 398 P.2d 792 (1965),

the following conduct was held to be "wilful misconduct”: The Reuthers and
the Vialls were neighbors and friends. The Viall automobile was being used
after a joint outing to return the Reuther's baby sitter to her home. Two
small children of the Reuthers were in the car as well as the defendant's
small daughter. The heat element of the cigaret lighter fell to the floor of
the automobile, and Mrs. Viall, the driver, toock her eyes off the road for
a brief time and bent down to pick up the lighter. The car crossed the
center line and collided with ancther autcmobile,

Of cowrse, Mrs. Viall's acticn was misconduct-~she should not have
taken her eyes off the road. And, of course, her misconduct was wilful.
But if this is wilful misconduct, much of what has been considered negligence
can be characterized as wilful misconduct., Hegligence freguently involves
the wilful doing of some act when a reasonasble person should be able to
foresee that some harm will result therefrom. A person may wilfully drive
too fast, roll through a stop sign, look away from the road, etc. Such
misconduct is usually wilful and, under the Reuther case, may subject a
driver to liability to a guest. Such an interpretation of the guest statute
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may be proper and consistent with its purpose--to avoid collusive suits.
But to apply this rationale to Section 17150 (as the courts have done in the
past) and deny an owner's vicarious liability in such circumstances would
virtually nullify the section.

Sections 17707 and 17708 of the Vehicle Code make certain persons
(parents and signatories to drivers license applications) 1liable for damages
caused by minors in the operalion of vehicles, As originally enacted, these

sections created vicarious liability only for negligence. Gimenez v. Rissen,

12 Cal. App.2d 152, 55 P.2d 292 (1936). When it became apparent that the
sections provided no vicarious responsibility for the kinds of irresponsible
driving that minors were most apt to engage in, the sections were amended

to provide for vicarious lisbility for wilful misconduct as well as negligence?

See Gimenez v. Rissen, supra.

The Commission recormends a similar revision of the ownership liability

provisions of the Vehicle Code,

Imputed contributory negligence

Vehicle Code Section 17150 provides that The owner of a wvehicle who
permits it to be operated by ancther is liable for any injury caused by the
negligence of the operator. Moreover, the negligence of the operator is
irputed to the owner for all purposes of civil damages, thus barring the
owner from recovering damages from a negligent third party if the driver was
also negligent. Similar imputation provisions appear in Sections 1715k,
17159, and 17708 of the Vehicle Code.

The provision of Vehicle Code Section 17150 that imputes the contributory

negligence of a driver to the owner of the vehicle did not bar an owner's
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recovery of damages when injured by the concurring negligence of his
cperator and a third party prior to the amendment of Vehicle Code Section
171581 {the guest statute) in 196L. Prior to that time this provision
merely prohibited the ownzr from recovering from the negligent third party.
It did not affect his remedy agzinst the driver. Thus, in effect, it forced
an owner who was injured by the concurring negligence of his driver and a
third party to obtain his relief in damages from his driver alone.' Af a
time when contribution bestween tortfeasors was unknown to the law, the choice
thus forced upon an owner of a vehicle was not an unreasonable one. After
all, he selected the driver, therefore, he should bear the risk of that
driver's negligence and ability to respond in damages rather than imposing
the risk of the driver's negligence upon some third party. The amenément of
the guest statute in 1961 deprived the ouwner of his right to recover from
his driver damages for personal injuries caused while the owner was riding
as & guest in his own car., The policy underlying the guest statute--%o
prevent collusive suits--is undoubtedly as applicable to owners riding as
guests as it is to others riding as guests; but the amendment deprived the
innocent owner of his only remedy for personal injuries caused by the

concurring negligence of his driver and a third party.

lSection 17158 provides:

17158, Uo person riding in or occupying a vehicle owned by him
and driven by another person with his permission and no person who as
a guest accepts a ride in any vehicle upen a highway without giving
compensation faor such ride, nor any other person, has any right of
action for civil damages against the driver of the wvehicle or against
any other person legally liable for the conduct of the driver on
account of perscnal injury to or the death of the guest during the
ride, unless the plaintiff in any such action establishes that the injury
or death proximately resulted from the intoxication or wilful misconduct
of the driver.




Within recent years California has abandonsd the traditional common law
view that there is no contribution between tortfeasors. The contribution
prineiple seems to be a fairer one than to reguire one tortfeasor to bear the
entire loss caused only partially by his action. Applied to the case where
an owner is injured by the concurring negligence of his driver and a third
party, the principle of contribution offers s means for providing the owner
with relief, preventing collusive suits between owners and operators, and
relieving both the negligent third party and the driver from the entire
burden of liability.

Accordingly, the Commission recommends the repeal of the provisions of
the Vehicle Code that permit a third party tortfeasor to escape liability
to an innocent owner because of the contributory negligence of the owner's
driver. Instead, the third party tortfeasor, when sued by the owner, should
have the right to join the operator as a party to the litigation, and if both
are found guilty of misconduct contributing to the injury, the third party
should have a right to contribution from the operator in accordance with
the existing statute providing for contribution between tortfeasors. See
CODE CIV, PROC. §§ 875-8E0.

Because an operator should be required to contribute not only when he
is negligent but also when he is guilty of more serious misconduct, the
recommended statute does not limit his duty to make contribution to those
gituations where he is found guilty of negligence., He is required to make
such contribution when guilty of any negligent or wrongful act or omission
in the operation of the vehicle. The third party tortfeasor, however, as
under the existing contribution statute, is prchibited from obtaining

contribution if he intentionally caused the injury or damage.
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The guest statute

Vehicle Code Section 17158 provides, in effect, that a person who is
injured while riding as a guest in a vehicle cannot recover damages from
the operator or from anyone else who is responsible for the operator's
conduct unless the operator was intoxicated or guilty of wilful misconduct.
The operator is immune from lisbility under the section for his negligence;
and the owner is immune from liability under the section for the operator's
negligence,

The cases considering this section have held that it "was enacted to pro-
tect the owmer against fraudulent claims of those riding as guests who,

in many cases, were the only witnesses to the accident,” Weber v, Pinyan, 9 Cal.2d

226, 229, 70 P.2d 183 (1937). See also Emery v. Emery, 45 Cal.2d L2,

289 P.2d 218 (1955); Ahlgren v. Ahlgren, 185 Cal. App.2d 216, 8 Cal. Rptr.

218 (1960).

The statute is not, however, fully adequate to carry out its purpose.
The courts have held that an owner of a vehicle may be held liasble to a guest
for his negligence in entrusting the vehicle to an operator who is subsequently

negligent or guilty of wilful misconduct. Benton v. Sloss, 38 Cal.2d 399,

240 P.2d 575 (1952)(wilful misconduct); Hault v. Smith, 194 Cal. App.2d 257,

1k Cal. Rptr. 889 (1961)(negligence). An owner may also be liable to a
guest for negligently permitting his car to be used while in a defective

condition. Benton v. Sloss, supra. Yet, if the guest's injury occurred

while the owner was operating the defective car, the owner would be immune

from negligence liability. Spencer v. Scott, 39 Cal. App.2d 109, 102 P.2d

554 (1940}, and cases cited therein, See also Warren v. Sullivan, 188 Cal,

App.2d 150, 10 Cal. Rptr. 340 (1961). And vhere the injury 1s caused by the
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negligence of the operator, the operator is immune from lisbility for his
negligence under Section 17158, yet the owner is liable for his negligence.

See Hault v, Smith, 194 Cal, App.2d 257, L4 Cal. Rptr. 889 (1961).

The theory of these cases is that the language of Section 17158 does
not immunize an owner from liasbility for his negligence soc long as he is not
cperating the vehicle himself. If the owner is the operator, then he is
immune from liability to a guest for his negligence. There is no apparent
reason for the distinction made between the negligence of the owner in
operating the car and his negligence in entrusting the car. It is his own
negligence for which he is immune or liable in either case., The policy
underlying the statute would seem to require That it be made applicable in
either case. In fact, there seems to be wmore reason to apply the statute
in a case where the operator is charged merely with negligence, for in
such a case the operator is immune from liability and has little to lose
in testifying in a manner calculated to assist the injured guest's cause.

Accordingly, the Commission recommends that Ssction 17158 be amended
to eliminate the distinction now made between the owner's negligence as an
operator and the owner's negligence in entrusting the vekicle. The owner's

1iability as an owner should be limited to that prescribed in Section 17150,

RECOMMETDED LEGISLATTON

The Commission's recormendations would be effectuated by enactment of

the following measure:
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An act to amend Secticns 17150, 17151, 17152, 17153, 17154, 17155, 17156,

17156, 17159, 17707, 17708, 17709, 17710, and 1771k of ke Vehicle

Code, to add a new chapter hesding inrediately preceding Section 875

of, and to add Chepter 2 {commencing with Section 900) tc Title 11

of Part 2 of, the Code of Civil Procedure, relating to liebility

arising out of the operation of vehicles,

The people of the State of California do enact as follows:

SECTICN 1. Section 17150 of the Vehicle Code is amended to read:
17150. Every owner of a motor vehicle is ligble and responsible
for =ke death ef or injury to person or property resulting frem

regtigense g negligent or wrongful act or omission in the operation

of the motor vehicle, in the business of the owner or otherwise, by
any person using or operating the same with the permission, express
or implied, of the owner y-ane-the-negiigenes-gf-sHeh-percor-skatl-ke

tEputed-be-the-ovRer-Lor-pll-purpanges-af-eivil-da=ssos, ,

Coamment. Under the prior langvage cof Sectiom 17150, a vehicle owner
was not liable for injuries caused by the vilful misconduct or intoxication

of the operator. Weber v. Pinyan, 9 Cal,2d 226, 70 P.2d 133 (1937); Jones

v. Ayers, 212 Cal. App.2d 646, 28 Cal. Rptr. 223 (1963); Sicber v. Halsey,
88 Cal. fApp.2d 660, 199 P.2d 318 (1948). Under Section 17150 as amended,
a vehicle ovmer will be liable (within the statutory limits prescribed by
Section 17151) for the damages caused by the wilful misconduct or intoxica-
tion of an operator using the wvehicle with the owner's permission.

The last clause of Section 17150 has Leen deleted because it, together

with Section 17158, prevents an innocent vehicle owner from recovering any
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damages for a personal injury caused by the concurring negligence of his

driver and a third psrty. Instead of barring an ovmer's cause of action

in such a case, he is permitted to recover his dameges from the negligent
third party vho, in turn, can cbiain contribution from the negligent

operator under Sections 900-507 of the Code of Civil Procedure.
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SEC. 2. Bection 17151 of the Vehicle Code is amended to read:

17151, The liability of an owner, bailee of an owmer, or personal
representative of a decedent for-izpried-megligenee imwosed by this chapter
and not arising through the relationship of primcipal and agent or master
and servant is limited to the amount of ten thousand dollars {$10,000) for
the death of or injury to one person in any one accident and, subject to
the limit as to ome person, is limited to the amount of twenty thousand
dollars ($20,000) for the death of or injury to more than one person in any
one accident and is limited to the amount of five thousand dollars ($5,000)

for damage to property of others in any one acciden:.

Comment. This cmendment merely conforms the section to Section 17150 as

amended,




-~ 3+ Section 17152 of the Vehicle Ceode is amended to read:

17152, In any action against an owner, bailee of any owner,
or personal representative of a decedent on account of impuied
neglicenee-as liasbility imposed by Sections 17150, 17154, or 17159

for the negligent or wrongful act or omission of the operator of

$he a vehicle whese-nregligense~ig-imputed-to-she-swacsy-bailec-af

AR-e¥ReF;-eF-persenal-~ropreasentasive-sf-a-deeedent , the operator

shall te made & party defendant if re¥senad service of process can

be kad-uper-the-eperater-within-5his-State made in a menner suffi-

cient to sepure personal Jurisdiction over the operator . Upon

recovery of judgment, recourse shall first be had against the

properiy of the operator so served.

Comment. This amendment conforms the section to Section 17150 as
amended. It also requires that the operator be made s party if
perscral jurisgdicticn cver bim cen be obtained in any manner. Code of Civil
Procedure Section 17 and Vehicle Code Sections 17450-17463 prescribe various
ways in which perscomal jurisdiction can te secured other than by personal

gervice within the state.
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SEC. 4. Section 17153 of the Vehicle Code is amended to read:

17153. If there is recovery under this chapter against an owmer, bailee
of an owner, or persomal representative of a decedent kaced-es-imputed
negiigense, the owner, rauilec of an cwner, or porsoncl epresentative of o
dceedent 1s subrogated to &1l the vights of the porscen iriured or whose property
hag bteen injured ard zay rocover from the sperator the total smount of ang
Judgment and costs recovered zpairst the owier, tallece of an cwrer or personal

representative of a decedent,

Comment. This awendment merely conforra the sccticn to Section 17150 as

amended.
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SEC. 5. Section 17154 of the Vehicle Code is amended to read:

17154. If the bailee of an ovner with the permission, express or
implied, of the owner permits snother to operate the motor vehicle of
the owmer, then the bailee and the driver shall both be deemed operators
of the vehicle of the owner within the meaning of Sections 17152 =nd
17153.

Every ballee of a2 motor vehicle is liable and responsible for #he
death ef or injury to person or property reeulting from nmegiigenee a

negligent or wrongful act or omission in the operation of the motor vehicle,

in the business of the bailee or otherwise, by any person using or operating
the same with the permission, express or implied of the bailee y~and-the
regligenee-of-sueh-person-shalld -be-imputed-io-the-baitee-for-ail-purposes

af-eivil-darages

Comment. This amendment to Seevion 17154 18 in substance the sams as the

amendment to Section 17150, See the Cumment to Sectionm 17150,
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SEC. 6. Section 17155 of the Vehicle Code is amended to read:

17155. Where two or more persons are injured or killed in one
accident, the owner, bailee of an cwner, or personal representative of a
decedent may settle and pay any bena Tide cleims for damages arising out of
personal injuries or death, whether reduced to Judgment or not, and the pay-
ments shall diminish to the extent thereof such person's total liability on
account of the accident. Payments aggregating the full sum of twenty
thousand dollars {$20,000) shall extinguish all liability of the owner,
bailee of an owner, or personal representative of a decedent for death or
personal injury arising out of the accident which exists by-reasen-of
imputed-negiigeneey pursuant to this chapter, and did not arise through the

megrigenee negligent or wrongful act or omission of the owner, bailee of an

owner, or personal representative of a decedent nor through the relationship

of principal and agent or mester and servant.

Coxrent, This smendment werely conforms the scetiszn to Section 17150 as

amended.




SEC. 7. BSection 17156 of the Vehicle Cede is amended to read:

17156, If a motor vehicle is sold under a contract of conditional
sale whereby the title to such motor vehicle remains in the vendor, such
vendor or his assignee shall not be deemed an owner within the provisions
of this chepter relaiiag-ie-ipputed-regligesee, but the vendee or his
assignee shall be deemed the owner notwithstanding the terms of such
contract, until the vendor or his assignee retake possession of the motor
vehicle. A chattel mortgagee of a motor vehicle out of possession is not

an owner withinthe provisions of this chapter relaiing-to-ixputed-negligenes

Comrrent. This amendment merely conforms the scetion to Section 17150 as

amended,




SEC. 8. BSection 17158 of the Vehicle Code is amended tc read:
17158. HNo person riding in or occupying s vehicle owned by
him and driven by another person with his permission and no person
who as a guest accepts a ride in any vehicle upon a highvay without
giving compensation for such ride, ncr any other person, has any
right of action for civil damages against the driver of the vehicle ,

against the owner of the vehirle or a bailee of the ovwner or a

personel representative of a decedent cwner, or againsi any eihew

person legally liable for the conduct of the driver con account of
personal injury to or the death of the guest during the ride, unless
the plaintiff in any such action establishes thet the injury or
deatn proxicately resulted from the intoxication or wilful misconduct

of eilther the driver or the perscn from whom damages are claimed .

Nothing in this section affects any liabllity for breach of an

express or implied warranty.

Comment. Although Section 17158 has made a vehicle ocuner immune from
liability to a2 guest for his own negligence in the operation of the vehicle,
it has left him liable to a guest if his negligence does no. occur in the

operation of the vehicle. Benton v. Sloss, 38 Cal.2d 399, 240 P.2d 575

(1952); Wault v. Smith, 194 Cal. App.2d 257, 14 Cal. Rpbr. 089 (1961). The

section as amended will provide an cwner with immunity from liability to

a guest on account of his own negligence whether that negligence occurs

in the operation of the vehicle or not, However, if the injury to the guest
resulted from the wilful misconduct or intoxieation of the operator, the
owner will be liable (within statutory limits) for the damazes under Section

17150.
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BEC. ¢, Section 17159 of ithe Vehicle Code is amended to read:

1I7159. Every person who is a personal representative of a decedent who
has control or possession of a motor vehicle subject to administration for
the purpose of administration of an estate is, during the period of such
administration, or until the vehicle has been digtributed under order of the
court or he has complied with the requirements of sutdivision (a) or (b) of
Section 5602, liable and responsible for ske death =% or injury to person

or property resulting from sesgiigenee a negligent or wrongful act or omission

in the operation of the motor vehicle by any person using or operating the
same with the permission, express or implied, of the personal representative j
and-the-negligence-of-such-persen-shail-be-ippused-io-the-persoral-representa-

%i?e-faf-all;pafpeses-ef-eé?éi-éasages .

Comment. This amcndment to Sccoldon 17159 is in substance the same as the

aendment to Section 17150, Scoc the Comment 5 Section 17150,
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S5EC., 10, Section 17707 of the Vehicle Code is amended to read:

17707. Any civil 1liebility of a minor arising out of his driving a
motor vehicle upon & highway during his minority is hereby imposed upon
the person who signed and verified the application of the minor for a license
and the person shall be jointly and severally liable with the minor for any
damages proximately resulting from the segligcnee-ox-wilfal-miseondues

negligent or wrongful act or omission of the minor in driving a motor vehicle,

except that an employer signing the application shall be subject to the
provisions of this section only if an unrestricted driver's license has been

issued to the minor pursuaut to the employer's written authorization.

Comment. This amendment to Section 17707 merely substitutes the term
that has been used in Vehlcle Code Section 17001 and in Sections 1715017159
Tor that which now appears in Section 17707. The substitution has been made
in order to make clear that the same meaning is intended. o substantive

change is made by the revision.
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SEC. Yi. Section 17708 of the Vehicle Code is amended to read:

17708. Any civil liability negligenee~er-vilful-riseconddes of a minor,

whether licensed or not under this code, arising cut of his &= driving a

motor vehicle upon a highway with the express or implied permission of the
parents or the person or guardian having custody of the minor shall-ke

émpused-%8. is hereby imposed upon the parents, person, or guardian, fer-all

purposes-ef-eivil-darages and the parents, person, or guardian shall be
Jointly and severally lisble with the minor for any demages proximately

resulting from the megligenee-or-wilful-migeondues negligent or wrongful act

or omission of the minor in driving a motor vehicle .

Comment. The same reasons vhich justify the deletion of the provisions
for imputed contributory negligence from Section 17150 justify the removal
of the similar provisions from Scction 17708. The language of the section

has been revised to conform to that used in Section 17707.
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GEC. 12. Beotion 17709 of the Vehicle Code is amended to read:
17709, No perscn, or group of perscns collectively , $5-whe® -peg-
d5EeRE8 -6¥-Wiiifula - Bigeonduet-tp-inpuked shall incur liability for

a minor's negligent or wrongful act or ocmission under Sections 17707

and 17708 in any amount exceeding ten thousand dollars ($10,000} for
injury to or death of one perscon as a result of any cne accident or,
subject to the limit as to one person, exceeding twenty thousand |
dollars {$20,000) for injury to or death of all persons as a result
of any one aceident or exceeding five thousand dollars ($5,000) for

damage to property of others as a result of any one accident.

Comment, This smendment merely conforms the section to Seclions 17707

and 17708 as amended.
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S8EBZ, 13. Section L7710 of the Vehicle Code is amended to read:
17710, Hegiigenee-sr-wilful-misesnduct-shall-rot-be-imputed-to

The perscn signing a minor's application for a license is not liable

under this chapter for a negligent or wrongful act or omission of

the minor committed when the minor is acting as the agent or servant

of any person.

Corment. This amendment merely conforms the section to Section

17707 as amended.
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SBEC. 14, Section 17714 of the Vehicle Code is amended to read:
17714. In the event, in one or more actions, Judgment is rendered

against & defendant under this chapter based upon the negligent or wrongful

act or omission of a minor in the amegiigent operation of a vehicle by-a

meuer, and also by reason of such act or omission Hegiigenee rendered

against such defendant under Article 2 (commencing with Section 17150) of
Chapter 1 of Division @, fthen such judgment or jydgments shall be cumulative

but recovery shall be limited to the amount specified in Section 17709.

Comment. Thls smendment merely conforms the secticn.to Scetions 17707 and

17708 as amended,
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SLC. 15. A new chapter heading is added immediaicly preceding

Section 875 of the Code of Civil Procedure, to read:
CHAFTER 1, CONTRIBUTICN AMONG JOINT JUDGMENT TORTFEASCRS

SEC. 16. Chapter 2 {commereing with Section S00) is added to

Title 11 of Part 2 of the Code of Civil Procedure,. to read:
CHAPTER 2. CONTRIBUTION IN PARTICULAR CASES

900. As used in this chapter:

(a) "Plaintiff" mesns a perscn vho recovers a money judgment
in a tort action for death or injury to person or property.

(b) "Defendant” means a person against whom a money Jjudgment
is rendered in a tort action for death or injury to person or
properiy.

{c) “"Contribution cross-defendant" means a person against whom
a derendant has filed a cross-complaint for contribution in accordance

with this chapter.

Comment. The definitions in Section 900 are designed to simplify
reference in the remeinder of the chapter. The definition of "plaintiff"
inciudes & cross-ccmplainant if the cross-complainant recovers tort damages
upon his cross-ccmplaint. Similarly, the defined term "defendant" ineludes
a cross~-defendant against whom & tort judgment hes been rendered. The
"defendant"” may actually be the party who initisted the action. "Contribution
cross-defencant” means asnyone from whom contribution is sought by means of =
cross=-complaint under this chapter. The contribution cross-defendant may,

but need no:, be a new party to the action.

—26-




201, If a money judgment is rendered against one or more
defendants in a tort action for deatnh or injury to person or
property arising out of the operation of a motor vehicle, the
pperatcor, whether or not liable to the plaintlff, shall be deemed
to be a joint teortfeasor judgment debtor and liable tc make contri-
bution in accordance with Title 11 (commencing with Section 875) of
Part 2 of the Code of Clvil Procedure vhere:

{a) The plaintiff is a person liable for the negligent or
vrongful act or cmission of the operator under Section 17150, 1715k,
17159, 17707, or 17708 of the Vehicle Code; and

() The negligent or wrongful act or cmission of the operator
in the operation of the motor wvehicle is adjudged to have heen al’

proximate cause of the death or injury.

Comment, Sections 900-50T7 are added to the Code of Civil Procedure to
permit a defendant who is held liable to an owner of a vehicle, or to scme
other person who is mede statutorily liable for the conduet of the vehicle's
operator, to cbtain contribution from the operator if he can establish that
the injury was caused by the operator's concurring negligence or wrongdoing.

Until 1961, Section 17150 forced a vehicle owner injured by the con-
cuxring negligence of a third party and the vehicle operator to seek relief
solely from the operator. In 1961, Section 17158 was amended to deprive him
of that remedy, leaving him with no remedy Tor his torticusly inflicted
injuries,

A fairer way to protect him against fraudulent claime vhile stiil
providing the innocent owner with a remedy for his injuries is to require
contribution between the joint tortfeasors. These sections provide a means

for doing so.
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Section G0l establishes the right of the third party tortfeasor to
obtain contributicn. Under Sectiecn GOl, & right of coniribution can arise
only if the third party tortfeasor is held tc be liable o the plaintiff.

In those instances where the contributory negligence or contributory wrong-
doing of the cperator is imputed to the plaintiff--as in master-servant
situations--the third party is not liable to the plaintifi and, hence, no
guestion of contribution can arise. Thus, Section 901 can apply only where
the relationship of master-servant did not exist between the plaintiff and
the operator insofar as the operator's acis were concerned.

Under Section 901, if the third party tortfeasor is held liable, he
is entitled to contribution from the operator in the event that the operator's
negligence or misconduct 1s adjudged to have been a proximate cause of the
inJury involved in the case., To obtain an adjudication that 1s perscnally
binding on the operator, the defendant must proceed against the operator by
cross-ccmplaint and see that he is properly served. See Section 902 and
the Comment thereto, Usually the fault of the defendant and the fault of the
operator will be determined at the same time and by the same judgment., But
if the defendant?s cross-action against the operator is severed from the
plaintiff's action and tried separately, the showing required by Section
G0l for an adjudication that the operator is a joint tortfeasor consists
nerely of the judgment against the defendant and the fault of the operator.
Section 901 does not permit a contest of the merits of the judgment against
the defendant in the trial of the cross-action.

After the defendant has obtained a Judgment establishing that the
cperator is a Joint tortfeasor, his right to contribution is governed by
Sections 875-880 of the Code of Civil Procedure, relating to contribution
among joint tortfeasors. Thus, for example, the right of contribution may be

enforced only after the tortfeasor has discharged the judgment or has paid more
-08.




than his pro rata share., The pro rata share is determined by dividing

the amount of the judgment among the total number of tortfeasors; but where

more than one person is liable sclely for the tort of one of them--as in
master-servant situations--they contritute one pro rata share. Consideration
recelved for a release given to one Jjolnt tortfeasor reduces the amount the
remaining toritfeasors have to contrilute. And the enforcement procedure
specified in Ccde of Ciwvil ?rdcedure Secticn 878 is applicable.

Under Section 90% the defendant is entitled 4o contribution from the
operator even though the operator might not be independently liable to the
plaintiff. For example, 1T the operator has a good defense bLased on
Vehicle Code Section 17158 as against the owner, he may still be held liable
for contribution under Section 601, The policy underlying Vehicle Code
Section 17158 is to prevent collusive suits between the owner and the

operator by which an insurance company can be defrauded. The reasons justify-

ing Section 17158 are inapvlicable when the operator's negligence is sought - -———-

to be established by a third party who would be liable for all of the
damage if the operator's concurring negligence or misconduct were not
established. The third party and the operator are true adversaries and

there is 1ittle possibility of collusion between them.
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S02. A defendant's right to contribution under Section S01
must be claimed, if at all, by cross-complaint in the action brought

by the plaintiff.

Comment. BSection 902 provides that the right to contribution created
by Section 901 must be asserted by cross~complaint. If the person elaiming
contribution began the litigation as & plaintiff and seeks contribution for
damages claimed by cross-complaint, Section 902 authorizes him to use a
cross~complaint for ccntribution in response to the cross-complaint for
damages,

The Californis éoufts previously have permitted the cross-complaint
to be used as the pleading device for securing contribution. City of

Secramento v. Superior Court, 205 Cal., App.2d 398, 23 Cal. Rptr. 43 (1962).

Section 902 reguires the use of the cross-gcomplaint so that all of the issues
may be settled at the same time if it is possible to do so. If for some

reason & joint trial would unduly delay the plaintiff's action--as, for example,
if service could not be made on the contribution cross-defendant in time to
permit a joint trial--or if for some other reason a Joint trial would not

be in the interest of justice, the court may order the actions severed.

CODE CIV. PROC. § 10k8. See Roylance v. Doelger, 57 Cal.2d 255, 261-062,

19 Cal, Rpir. 7, 368 P.2d 535 (1962).




03, For the purpose of serving under Section 417 a cross-
complaint for contribution under this chapter, the cause of action
against the contribution ecross-defendant is deemed to have arisen

when the plaintiff's cause of action arose.

Comment. Section Y17 of the Code of Civil Procedure permits a personal
Judgment to be rendered against a person vho is perscnally served ocutside
the state 1f he was a resident of the state at the time of service, at the
time of the commencement of the action, or at the time the cause of aetion
arose. Section 903 has been included in this chapter to eliminate sny une
certainty concerning the time a cause of action for contribution arises for
purposes of service under Section 417, Section 903 will permit personal
service of the cross-complaint outside the state if the cross-defendant was

a resident at the time the plaintiff’s cause of action arose,
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90k, Each party to the eross-action for contribution under
this chapter has a right to a Jjury trial on the question whether the
negligent or wrongful act or cmission of the contribuiien croszs-

defendant was a proximate cause of the injury or derege to the plaintiff,

Comment, If the contribution cross-defendant were a codefendant in the
principal action, he would be entitled to a jury trial on the issue of his
fault. Section 904 pressrves his right to a Jury trial on the issue of hils
fault where he is brought into the action by cross-complaint for contribution,
After an adjudication that the contribution cross-defendant is a joint
tortfeasor with the defendant, neither joint tortfeasor is entitled to a jury
trial on the issue of contribution. Judgment for contribution is made
upon motion after entry of the judgment determining that the parties are
Joint tortfeasors and after payment by one tortfeasor of more than his pro
rata share of that judgment., CODE CIV, PROC. §§ 875(c), 878. The court is
required to administer the right to contribution "in accordance with the
principles of egquity." CODE CIV. PROC. § 875(b). As the issues presented
by a motion for a contribution judgment are equitable issues, there is no

right to a Jury trial on those issues.
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905. TFailure of a defendant to claim comtribution in accordance
with this chapter does not impair any right to contribution that may

ptherwise exist.

Comment. Section 905 is ineluded to make it clear that a person
named as a defendant does not forfeit his right to contribution under
Code of Civil Procedure Sections 875-880 if a joint tortfeasor is named
as a codefendant in the original action and he fails to cross-complain

against his codefendant pursuant to this chapter,
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906. Subdivision (b) of Section B77 of the Code of Civil

Procedure does not apply to the right to obtain contribution under

this chapter.

Comment, Section 877(b) of the Code of Civil Procedure provides
that a release, dismissal, or covenant not to sue or not to enforce a judg-
ment discharges the tortfeasor to whom it is given from all liability for any
contribution to any other tortfeasors. The policy underlying this provision
of the Code of Civil Procedure is to permit settlements to be made without
the necessity for the concurrence of all of the defendants. Without such a
provision, a plaintiff's settlement with one defendant would provide that
defendant with no assurance that another defendant would not seek contribu-
tion at a later time., Here, however, the close relationship of the parties
involved would encourage plalntiffs to release operators frem liability
rerely for the purpose of exacting full ccmpensation frem the third
party tortfeasor and defeating his right of contribution. To permit such
releases to discharge an cperator's duty to centribute under these sections
would frustrate the purpose underlying this law. Hence, the provisions of
Code of Civil Procedure Section 877(b) are made inapplicable to contribution

gsought under this chapter.
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907. There is no right to contribution under this chapter in
favor of any person who intentionally injured the person killed or

injured or intentionally damaged the property that was damaged.

Comment. Section 907 may not be necessary. Section 875(d) provides:
"There shall be no right of contribution in favor of any tortfeasor who
has intentionally injured the injured person.” Section 907, however,
is included to make clear that this substantive provision in the chapter
relating to Joint judgment tortfeasors applies to the right of contribution
under this chapter. Moreover, Section 907 applies to intentionally caused
property damage, whereas Section 875(d) appears to apply only to intentionally

caused personal injuries.
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SEC. 17. This act does not confer or impair any right or
defense arising out of any death or injury to person or property

oceurring prior to the effective date of this act.

Comment. This act creates new liabilities and abolishes o2ld defsnses.
In order to avoid making any change in rights that may have become vested
under the prior law, the act is made inappliceble to the rights and defenses

arising out of events cceurring prior to the effective date of the act.




